Féi:zruary 5, 2009

Ms. Jane Arellano, stmct Director

District No. 23

US Citizenship and lmmigration ‘§crv1c¢.,s (USCIS)
300 N. Los Angeles Street

Los Angeles, CA 20012

Dear Ms, ,A%eﬁano:

The ’tbiiowing items have been proposed by members of the American Immigration Lawyers .
Association and Los Angeles County Bar Association-Inmigration Sectien for the: ?«‘cbruary 1‘5}
2009 USCIS District 23 District Director Meeting. :

ADJUSTMENT OF STATUS, I-751 & 1-130 UNIT

1. When an 1-485 is under "Extensive Review" is there any time frame that can be given for
the beneficiary to follow in the making of InfoPass inquiries? For example, should thw
inquire every 90 days, 180 d&y@ one vear? Isthere any outside time Hmit for an I- 485t
be in extensive review? 2 vears? 3 years? Isthere a speciﬁc individual to contact to put
cases back on track once this period has elapsed? Finally, is District 23 amenable to
waductmsa second interviews on many cases that have been under extensive review im
extended periods, without any apparent action, to clear the backlog?

USCIS Response: Please allow 180 days from the date of the last inquiry prior o
making an InfoPass appointment. Pending Adjustment of Status cases are referred m
the appropriate unit on a case-by-case basis. District 23 is working diligently fo
minimize the number of pending cases; the recent changes te the FBI Name Check
process have helped considerably, If a second interview is warranted, the Field Office
will contact the applicant by mail. Please keep USCIS infermed of all changes of :
address by submitting a Form AR-11.

2. ARRIVING ALIEN ADJUSTMENTS

Pursuant to 8 C.F.R. § 245.2(a)(1), USCIS now has exclusive jurisdiction to adjudicate the
adjustment of status application of an "arriving alien” in removal proceedings. This change
has been communicated to adjudicators by section 23.2(b) of the Adjudicator's Field Manual
and the January 12, 2007 memorandum from Michael L. Aytes entitled "Eligibility of
Arriving Aliens in Removal Proceedings to Apply for Adjustment of Status and Jurisdiction
to Adjudicate Applications for Adjustment of Status”. Moreover, per the January 23,.2006 -
memorandum from ICE Chief Counsel John Salter entitled “Administrative Closure of
Immigration Court Proceedings for Arriving Aliens Applying for Adjustment of Status™, it 18
the policy of the Los Angeles ICE Chief Counsel's Office not to agree to termination of




removal proceedings for arriving aliens with 1-485's pending with USCIS, but only to
administrative closure where the apphcam establishes clear adjustment eligibility (ie. an

approved I-130 and no inadmissibility issues or adverse discretionary factors).

a) Please confirm whether the District is following the above.

TUSCIS Response: Yes, we should be following the above. If you encounter these
types of situations, please bring them to the attention of the supervisor or Section
Manager. "

b} If this acceptance of exclusive jurisdiction is now in effect, please describe the
procedure by which prior rejection/denials may be reopened without fee.

USCIS Response: If you encounter these types of situations, please bring them to the
attention of the supervisor or Section Manager of the appropriate unit by making
an InfoPass appointment.

¢) Many of the prior rejections purported to return the application, but in fact, failed to do
so, What procedures should an alien follow in reinstating the previously rejected but
unreturned application? .

;‘
USCIS Response : Request fo see the supervisor of the team rejecting the 1-485 m
review and determine whether the alien is in fact an arriving Alien. You can do s
by making an InfoPass appeintment.

d) There are several issues regarding the processing of arriving alien adjustments that -
require interaction between USCIS, ICE aftorneys, the EOIR, and DRO.  Would the
District be amenable to working ;s with the local bar, ICE and EOIR to clarify and make
efficient the processing of these types of cases? Please note that members are
encountering the following obstacles in processing atriving alien adjustments:

i} Retention of the A-file by the office of the Chief Counsel, preventing
adjudication of the 1-483;

i) DAO’s setting specific deadlines for removal proceedings to be
administratively closed before denying an adjustment of status;

iii) DAQ’s requiring termination of proceedings instead of administrative z,losurc
before an adjustment will be granted;

iv) Obtaining adjudication of an arriving alien adjustment before expiration of the
applicant’s voluntary departure period by the BIA which may or may not be
extended by DRO;

v) thm to file a re,quess'f for withdrawal o f’ VO h‘miarv éeparture pumuant to Dada
Icqucst has bcen made,

vi) An applicant has been approved for adjustment as an arriving alien, but still
possesses an outstanding removal order.




L3

obtain files where there-are. a{s‘p}ixaﬁms within our jurisdiction. It is ouiside the.

USCIS Counsel Response:We do work with JCE .{wuﬂsei and operational units) §£}

autherity of USCIS to request or require either administrative closure or
termination of proceedings by any type of deadline. If the applicant has a mﬁmmm’
departure order from the BIA, and 2 pending 1-485 with USCIS, we cannot \
guarantee that the adjudication will be completed prior to the expiration of %ﬁm%
order. Any extension of the voluntary departure (if eligible) would have to be
sought pursuant to the governing statute and regulations. Any reguest for
withdrawal of voluntary departure and motion to reopen pursuant to Dada v,
Mukasey, 128 8.Ct. 2307 (2008) would have to be filed with ICE and EQIR.

Members report 1-485 denials are being sent to Litigation before a timely MTR: in Service . -

Error can be adjudicated by USCIS. Can a DAO approve an MTR in Service Error when
the AOS has been denied and sent to the litigation unit?

Would it matter if 2 notice to appear has been filed with the Court? To assist with
following up on these issues, can the District please return to the policy (announced at. the
March 18, 2008 District Director's Lizison Meeting) of having the information officer at
InfoPass first refer the written request for a service motion to the cashier to issue a "no
fee" receipt before the attorney is issued a referral to submit the MTR to an officer? ls
there any way to input the filing of the MTR into a database to avoid erroneous issuance
of an NTA while the MTR is pending to save resources on all ends? What is the proper
procedure for Members to follow when these issues arise? ‘

USCIS Response: Once an 1-485 is denied, it is held in abeyance for 33 days in the
event a Motion to Reopen Is received. Alter that time, it is placed on a shelf to awaif
the preparation of a Notice to Appear. I an alien s placed into proceedings where
the attorney filed 2 motion that was not adjudicated, the matter should be brought
to the atiention of an sppropriate Section Manager for resolution via an InfoPass
appointment. Adjudication staff will work with USCIS and ICE Counsel to reg: rin
jurisdiction over the 1-485 where warranted by circumstances,

Service motions to reopen can be filed with the information unit via an infopass
appointment. You will receive an acknowledgement letter which will be generated
through the SRMT system. The motion will be sent to appropriate unit for :
adjudication.

If an attorney decides to both fully respond to an interviewing officer’s unreasonable
request for evidence but at the same time file a complaint with the supervisor contendi ing
that the request for additional documentation was burdensome and/or unnecessary, will
supervisory review of the case hold up the adjudication?

Isn't heightened scrutiny in such cases both unfair and a disincentive to filing complaints
in routine cases where the intent of the complaining attorney is merely to help the District
improve its customer service?







